
Rules Advisory Committee 
(RAC) Meeting 
Minutes  

 
Date:  May 2, 2017 
Time:  2:00 – 4:00 pm 
Location:  Portland State Office Building 

800 NE Oregon Street, Room 1C 
Portland, OR 97232 

Purpose: Relating to Oregon Indoor Clean Air Act: ORS §433.835-433-875. 
Revisions to OAR 333-15-0024 to -0064: Implementation of 
requirements for smokefree environments in workplaces and public 
places.  

Attendees:  
 

  Carrie Nyssen – American Lung Association 
  Christina Bodamer – American Heart Association  
  Christopher Friend – American Cancer Society  
  Christy Inskip – Lane County Public Health  
  Danielle Sobel – Oregon Medical Association  
  Don Austin – OHSU – Public Health and Preventive Medicine 
  Gwyn Ashcom – Washington County Public Health 
  Jason Brandt – Oregon Restaurant and Lodging Association 
  Jenn Baker – Oregon Nurses Association 
  Karen Girard – Oregon Health Authority – Public Health Division 
  Katrina Hedberg – Oregon Health Authority – Public Health Division 
  Kari McFarlan – Multnomah County Public Health 
  Matt Minahan – NW Vapor Association 
  Rami Jouni – Oregon Hookah Association 
  Rebecca Pawlak – Oregon Association of Health Systems & 

Hospitals 
  Sandra Rood – Oregon Pediatric Society (phone)  
  Sara Hartstein – Benton County Public Health 
  Shannon O’Fallon – Oregon Department of Justice 
  Susan Steward – Oregon Building Manager’s Association 
  Tanya Frantzen – Association of Independent Restaurant and Bar 

Owners for Transparency (AIRBOT) 
 Michael Tynan, U.S. Centers for Disease Control and Prevention 

Staff: Heather Gramp, Stephen White 
 

Observers: 
 

Tara Weston, Ilana Kurtzig, Erik Vidstrand, Amy Wilson 

 
 

Agenda Item, objective and background information Time 

1) Welcome and Introductions - Heather Gramp 2:00-2:10 (10) 
Ms. Gramp introduced herself as facilitator and thanked committee members for their 
participation. She reminded attendees that the meeting is being recorded and that minutes will 
be available online on the Oregon Health Authority web site following the meeting.  
 

2) Overview of Rulemaking Process - Heather Gramp 2:10-2:20 (10) 

Objective:  
Provide an overview of the history of the rulemaking process, purpose of convening, the scope 
of the committee, and a proposed timeline going forward. 
Discussion:  
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Before 2015, the Indoor Clean Air Act defined “enclosed area” in statute (ORS 433.835 – 
2014). In 2015, House Bill 2546 removed the definition of “enclosed area” from statute, giving 
OHA authority to define “enclosed area” in administrative rule.  
OHA convened a Rules Advisory Committee (RAC) in August 2016 to promulgate rules for 
those portions of HB 2546 relating to the inclusion of inhalant delivery systems (e-cigarettes) 
in the ICAA and “enclosed area.” RAC membership included representatives from Oregon 
Building Managers’ Association, NW Vapor Association, American Cancer Society, American 
Lung Association, Oregon Department of Justice, and Benton, Deschutes and Jackson County 
health departments. Draft rules were released and three public hearings and comment periods 
were held.  
 
Although the final rules went into effect on January 1, 2016, enforcement was suspended for 
the first six months to conduct outreach, education and training. After training and technical 
assistance gaps were identified, OHA began conducting monthly meetings to provide more 
information to help local public health authorities effectively enforce the rules with consistency 
throughout the state.  
 
Given the importance of making rules clear for both public health officials to enforce and 
businesses to comply with them, OHA agreed to suspend enforcement of the rule until January 
2018 and convene a new RAC to review and refine the definition of enclosed area. 
 
A range of representative stakeholders and experts serve on this RAC and your role is to share 
whatever data, expertise or other information you would like to inform this rule making. 
Reminder that we are not striving for consensus, but rather to build and reflect on each other’s 
opinions. RAC member advice and feedback will be captured and considered as OHA moves to 
write rules that reflect legislation.  
 
Depending on the discussion we have today, we may convene a second meeting to continue 
discussion. If new rule language is drafted, then public hearings would be held, probably in 
Portland, Medford, Eugene and Bend with a Public Comment Period before final rule language 
is filed with the Secretary of State.  
 
J. Brandt: Can you tell us more about that legislative action when it moved from statute to 
rule? Was a definition of enclosed area in statute and legislators were aware of ambiguity so it 
was struck from statute and OHA given authority?  
 
T. Frantzen: Do we know why the legislature did that?  
 
K. Girard: From 2007 to present OHA has kept a record of things that are problematic, 
questions from businesses and local public health authorities on enforcement regarding the 
enclosed area definition. It was suggested that taking it out of statute would allow flexibility to 
address those issues.  
 
M. Minahan: Should SB 235 go through, is that going to change anything today?  

K. Girard: We will cover this later on the agenda.  

3) Overview of the Indoor Clean Air Act (ICAA) - Karen Girard 2:20-2:35 (15) 

Objective:  
Provide a brief history of the Indoor Clean Air Act. 
Discussion:  
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In 2001, the Oregon Smokefree Workplace Law was passed by the legislature. It exempted 
bars and taverns, bar areas of restaurants, bingo halls and bowling centers.  
In 2007, the Oregon Legislature expanded the Oregon Smokefree Workplace Law (also known 
as the ICAA), by eliminating those prior exemptions and prohibiting smoking within 10 feet of 
entrances, exits, windows that open, and ventilation intakes for workplaces and public places. 
Exemptions remained for qualifying smoke shops, cigar bars and up to 25% of hotel or motel 
rooms. The 2007 law also removed preemption for smokefree ordinances related to public and 
private workplaces. Thus, some cities and counties in Oregon also have enacted local 
smokefree workplace laws with standards and requirements that are stricter than in state law.  
 
In 2011, the Oregon Legislature amended the ICAA to add restrictions for existing exempt 
smoke shops, and created a new category of smoke shop in law. This law allowed smoking of 
tobacco inside the 24 certified smoke shops and 10 cigar bars in Oregon.  
 
In 2015, the Oregon Legislature passed and Oregon Governor Kate Brown signed HB 2546, 
which expanded the ICAA to include the use of “inhalant delivery systems.” Inhalant delivery 
systems are devices that can be used to deliver nicotine, cannabinoids and other substances, 
in the form of a vapor or aerosol. These include e-cigarettes, vape pens, e-hookah and other 
devices. The law also bans the sale, purchase or use of electronic cigarettes for those under 
the age of 18.  
 
The ICAA is a complaint-driven law; employees and the public may report violations of the law 
by filing a complaint with OHA either online or by phone. You will hear more about data on 
complaints and enforcement next.  
 
M. Minahan: Was there a federal change on HB 2546? FDA has jurisdiction over e-cigs. So 
some federal rules they implemented did preclude what we have done in Oregon.  
 
T. Frantzen: Do we know the language in SB 235 yet and if it passes will it change what we do 
today? 
 
S. White: Yes  
 
J. Brandt: The 2015 ICAA expansion included e-cigs. Are there recordings that further define 
the legislative intent? Did they specifically reference that one line in recordings?  
 
K. Girard: Not that I am aware of.  
 
D. Sobel: Many of us were involved in that workgroup. 
 
T. Frantzen: If we are going to try to make sure we meet legislative intent, should we know 
that? 
 
K. Girard: Our purpose is to provide details that are not covered in statute. For example, ICAA 
prohibits smoking or vaping indoors in public places and places of employment. The intent is to 
protect the public and employees.   
 
S. O’Fallon: The intent would have been in legislative fact finding. It is not unusual to have 
legislature put terms in statute and not define them. So that gives us the authority to define 
them. The agency has discretion.  
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S. White: If you look at Oregon Revised Statutes they state, “In order to protect public 
health….” How do we define public places and places of employment? We need to come up 
with a way to do that.  
 

4) Review of ICAA Complaint Data - Steve White 2:35-2:50 (15) 

Objective:  
Provide overview of enforcement process and complaint data.  
 
Discussion:  
The ICAA is a complaint-driven law; employees and the public may report violations of the law 
by filing a complaint with OHA either online or by phone. Complaints can be anonymous. 
 
OHA or the Local Public Health Authority (LPHA) responds to initial complaints by notifying the 
proprietor or person in charge of the establishment about the various requirements of the law.  
If repeated complaints are received, OHA or the LPHA investigates and, if appropriate, civil 
penalties are pursued. OHA and Local Public Health Authorities work with businesses to help 
them come into compliance with the ICAA. The goal is compliance.  
 
OHA is also responsible for administering, monitoring and enforcing certification requirements 
of smoke shops. 
 
The Oregon Health Authority’s (OHA) complaint tracking system captures the nature of 
complaints, text of the complaint, complainant information and the date the complaint was 
made. Since 2009, OHA has received 6,901 complaints. This equates to an average of 950 
complaints per year. Over half (52%) of the complaints OHA receives are related to 10-foot 
rule violations, followed by smoking/vaping indoors (23%), no signage (5%) and unlawful 
outdoor smoking areas (4%). Complaints that are not valid amount to 7% of all complaints.  
 
M. Minahan: Does that approximately 7,000 complaints include everybody in the state? Does 
the city forward that to OHA? 
 
S. White: Cities are not required to forward complaints. Unless the complainant knows to direct 
a complaint to us or their local health department, it’s likely that we wouldn’t hear about them.  
 
C. Inskip: In Eugene, we don’t receive all of the complaints, even at the county level.  
 
M. Minahan: What about customers smoking outside, but are within 10 feet of the entrance? 
Does the business get fined? What about if they are not customers? 
 
K. Girard: Yes, the business is responsible. Would be a violation if there is no signage within 10 
feet or if ashtrays are available within 10 feet.  
 
G. Ashcom: This is complaint driven, so yes if someone is smoking outside the shop, and a 
complaint is made about that, then we would visit or send a letter to the business.  
 
T. Franzten: What about someone smoking while walking by the business and a complaint was 
because smoke came in the front door?  
 
G. Ashcom: We could receive a complaint. There’s nothing we can do about someone pacing 
through.  
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K. Girard: An example of what moves to citation is if employees are outside smoking. We have 
not issued citations for the situation you just described.  
 
G. Ashcom: We send a letter to make businesses aware. Site visits would occur after numerous 
complaints.  
 
C. Inskip: We work with the business to help them comply and troubleshoot a solution. For 
example, one business painted a ten foot line around the border.  
 
S. White: The goal is compliance and not penalization.  
 
C. Bodamer: If two complaints could create a site visit, is that time-bound? Is it two within a 
certain timeframe or is two complaints no matter the time between?  
 
R. Pawlak: Two complaints would be considered separate complaints within 30 days and not 
multiple instances in one day.  
 
K. Girard: However, a complaint in 2009 and another in 2012 would trigger a site visit. 
 
J. Brandt: Is there a verification process to vet for valid complaints?  
 
S. White: Sometimes people state they smelled smoke or something smelled bad, but there is 
no indication they saw someone smoking. That would be an example of an invalid complaint.  
 
G. Ashcom: Another example of an invalid complaint would be if someone in an apartment 
complex complains about smoking occurring in the unit next to them. However, if an employee 
is smoking in the leasing office it would be a violation.  
 
T. Frantzen: If two complaints are received and everything is cleared after a site visit… Does 
that clear the tally?  
 
K. Girard: After the next complaint another site visit occurs. The “tally” does not clear.  
 
J. Brandt: Was the removal of one line in HB 2546 intentionally done so that the OHA could 
redefine the definition of enclosed area? 
 
K. Girard: The workgroup before the 2015 legislature who worked on this discussed it, yes. 
 
J. Brandt: Senator Steiner Hayward said it was a mistake to remove that on the Senate floor 
yesterday.  
 

5) Presentation on Enclosed Area Types - Steve White 2:50-3:05 (15) 
Objective:  
Review old, current, and proposed definitions and pictures. 
 
Discussion:  
For our purposes, the goals of a good definition will be: 

 Protect people from second-hand smoke and related health effects 
 Clear and understandable for businesses, the public, and inspectors 

 
T. Frantzen: There is ambiguity of what is “a wall that extends from floor to ceiling.” 
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S. White: This is very problematic for business and for enforcement.  
 
S. O’Fallon: It is good to highlight why the definition of “enclosed area” has been a problem, to 
inform rule making, but I am not providing a legal opinion on that here. Does OLCC have a 
definition of an enclosed area for serving/consuming alcohol? 
 
T. Frantzen: Yes 
 
D. Austin: That definition would not work for smoking. You’re trying to prevent smoking so 
what OLCC has doesn’t matter. Purpose is to prevent people who don’t smoke being exposed 
to smoke. The purpose is not how many walls, it is whether or not it will trap smoke in that 
area.  
 
H. Gramp: That gets us into input on proposed rule language. There is information online 
regarding enforcement questions for those who still have questions. 
 
6) Discuss Proposed Rule Language - Heather Gramp 3:05-3:45 (40) 
Objective: Review proposed definition. 
 
Discussion: 
 
H. Gramp: Now that you have context, what would be most helpful is explicit feedback on what 
words you wish to strike or add to the definition.  
 
M. Tynan: There are model laws around the U.S. that exist and it is two or more sides. 
Typically language has settled around two or more sides.  
 
C. Friend: Our preferred definition of enclosed area is an area enclosed on two sides by walls, 
doorways, or windows, whether open or closed. A wall includes any retractable divider, garage 
door, or other physical barrier, whether temporary or permanent and whether or not 
containing openings of any kind. American Cancer Society opposes a definition with three 
walls.  
 
R. Pawlak: Typically workers do need more protection in these types of enclosed areas.  
 
J. Brandt: Is it true that the patio is not a “place of employment” if it’s being managed by one 
employee? Many are on shift assignment and typically it is just one server.  
 
S. O’Fallon: You take “place of employment” as a whole and not just patio, so it’s the entire 
place of business.  
 
C. Inskip: In Lane county, we have had complaints about smoking in vehicles. If the vehicle is 
used by more than one employee, that would be a violation.   
 
G. Ashcom: Washington County would be supportive of keeping two or more sides as it is 
currently. Would provide more public protection.  
 
T. Frantzen: In 2011, when it became illegal to smoke in bars, many bars went out of 
business. Others used their savings or their children’s funds to build patios in order to be in 
compliance with the law. We built walls and were inspected by local authorities, OLCC, and 
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permit offices. Because the definition is as it was, we thought that the law would remain the 
same and we borrowed our parent’s retirement to be in compliance. Going back to two walls 
via an arbitrary rule change would bankrupt us all. We provide a place for people who want to 
smoke, but also put up signs to protect others. They aren’t anywhere where people have to go 
through. We specifically designed a place where people who choose to smoke can go. If we go 
from three walls to two, half of us would go out of business. Our customers will be on the 
sidewalk. I agree with protecting the public, that’s why I provide a place for smokers to go. 
Our rent is being jacked, condos are going in. Six bars have closed within a mile of my 
business in the past year. Don’t take it lightly that three walls to two won’t affect business. 
This will devastate the small business environment. Maybe we could do a financial impact 
statement to see how much this would affect business?  
 
H. Gramp: We appreciate that and part of the rule making process includes that we will 
prepare a financial impact statement that this committee will review and provide input on.  
 
M. Minahan: Could we do a grandfather clause for time of day, 21+ areas, and signage? Goal 
is to keep secondhand smoke away from those who choose not to smoke. We also have to look 
at the reality that we may be getting ahead of ourselves because SB 235 doesn’t seem to have 
too much resistance. So it may be defined as three walls.  
 
J. Brandt: The experts inside these properties across the state will tell you that when you close 
down the smoking patios, the activity will move onto the street and into the public right of 
way. As a father, I do not want to walk down the street with my family through cigarette 
smoke. 
 
C. Inskip: Let me ask you (T. Frantzen), those outside smoking areas, do employees serve and 
work in those areas?  
 
T. Frantzen: Yes, they will go out and pick up empty glasses for 30 seconds. Not required to 
hang out there. Sometimes they will go out there to sweep up. Half of them are smokers. All of 
my employees are afraid they are going to lose their health insurance or their job because 
75% of business is out on the patio.  
 
C. Inskip: I believe McMenamins is a smoke-free business.  
 
K. Hedberg: We need to be clear about what we are defining. I don’t think anyone is taking 
this lightly, but there is also a fiscal impact on health. It is important, to the extent possible, to 
be in line with other states. We need to be really clear about whether there is a gap permitted 
in the wall of an enclosed area, and what a window is. Clarity is very important. We need to 
balance potential impact on owners and on public health issues.   
 
M. Tynan: A 2006 report from the Surgeon General, evidence from peer reviewed studies, and 
the Institute of Medicine, all show that with smoke-free areas, the hospitality industry is not 
harmed. I’m not suggesting that you didn’t experience going into financial hardship to build 
these smoking rooms, but the idea that bars and restaurants will go out of business is not 
evidence based. It is anecdotal. There are studies that have been published that look at 
objective data and found there is not an overall economic harm to the hospitality industry.  
 
G. Ashcom: We should also keep in mind that this law represents all of Oregon and not just the 
Portland metro area. I can say that in my county we haven’t had these particular hardship 
issues.  
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K. McFarlan: I agree with Katrina. Don’s comment [about the purpose of the law being 
preventing exposure to second-hand smoke, not determining areas where people can smoke] 
brought it into perspective for me. I do not take this lightly at all.  
 
C. Nyssen: ALA would be pleased with two sided structure and one that does not collect 
smoke.  
 
T. Frantzen: I have a problem with that because I do not see how if someone has a choice to 
go into a smoking area it is okay to force smokers out on the sidewalk.  
 
C. Friend: Many hourly wage workers do not have the freedom to choose a different bar to 
work at.  
 
K. McFarlan: Let’s keep it on the employees’ and public’s benefit. I appreciate your comments 
(Tanya) from the business perspective.  
 
T. Frantzen: I’ve heard that we will survive a lot, but we didn’t. Businesses were losing money 
and some went out of business. Some owners had to get a new career. Personally, I am 
$150,000 in debt to build my patios.  
 
K. McFarlan: I think we can all agree on ensuring that this rule making process meets our 
standards.  
 
H. Gramp: OHA has invited a variety of representatives here today to ensure we receive a 
variety of input, and as I mentioned, will hold public hearings and comment periods.  
 
C. Inskip: In Eugene, we found that they did not lose business and in some instances business 
improved.  
 
C. Bodamer: Going back to three sides will restrict airflow and create an environment where 
smoke can be trapped. Would like to see some definition of outdoor patios. This goes back to 
airflow, so there is not a way for that secondhand smoke to be dispersed. Strike out of the 
second part would create a dangerous environment.  
 
H. Gramp: Does the proposed language meet our goal of having clear and understandable 
language for businesses, the public, and inspectors? 
 
J. Brandt: For those of us representing businesses, we would need to check with them. Happy 
to provide feedback at a second meeting.  
 
T. Frantzen: The new language is fine as long as we can clearly define the definition of a wall.  
 
K. Girard: The definition of a wall has not changed since 2007, but we will check and bring 
back to the follow up meeting.  
 
H. Gramp: What alternative language do you propose to meet the legislature’s intent to protect 
public health without having a 100% smoking ban on the premises of places of employment?  
 
K. Hedberg: I preferred the old language. Why do we have to change the rule? 
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K. Girard: We heard from local public health authorities who are having difficulty enforcing the 
current language so we are trying to standardize the definitions and enforcement. We also 
heard from business owners that they wanted to be included in the process.  
 
K. Hedberg: I do think a definition of a wall and a window would be a good idea.  
 
C. Inskip: Removing the word “gaps” does not make the issue with previous language any 
clearer. The same issues are around.  
 
K. McFarlan: I would point to definitions as well. We need a definition of wall and ceiling. We 
need to get this as simple and clear as possible.  
 
H. Gramp: Do you feel that there was enough time for discussion and input? 
 
D. Sobel: SB235 will preempt any of this conversation. My recommendation is to push a 
second meeting to further into June. This seems like a lot of work and time for folks.  
 
J. Brandt: I agree with a second meeting, but also want to be respectful of everyone’s time. 
We will see an increase in complaints and force smoking out into the street if we change from 
three walls to two. We need an assessment of what is out there and who was in conformity 
before the law was changed.  
 
7) Process Review, Next Steps, and Questions - Heather Gramp 3:45-4:00 (15) 
Discussion: 
 
It was the consensus of the group that more time was needed to discuss and to get more 
precise feedback.  
 
Ms. Gramp thanked everyone for their participation and for giving each other time to state 
their views.  
 
Decision and Action Steps:  
The minutes will be published online following the meeting and OHA will follow up with more 
information about a potential second meeting.  
 

 


